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PETITION FOR CLARIFICATION OR PARTIAL RECONSIDERATION

Turner Broadcasting System, Inc. ("TBS"), by its attorneys, hereby requests the

Federal Communications Commission ("FCC" or "Commission"), pursuant to Section 1.429

of the Commission's rules, to clarify or modify its decision to expressly limit the pass-

throughs permitted for the costs of programming obtained from affiliated programmers to the

lesser of the annual incremental percentage increase in such costs or the GNP-PI,l' while

allowing cable operators to pass-through as "external" increases in programming costs of

non-affiliated programmers to the extent such costs exceed inflation.1/ We also ask that the

Commission make clear that normal cotpOrate transactions, such as paying dividends to all

shareholders, should not figure in adjustments to per channel charges. TBS is a diversified

company which operates five national program networks, including the Cable News

Network, Headline News, Turner Network Television, the Cartoon Network, and TBS

1'47 C.F.R. § 76.922(d)(2)(vi); Report and Order and Further Notice of Proposed
Rulemaking, MM Docket 92-266 at' 252 ("Order").

1.'47 C.F.R. § 76.922(d)(2)(i); Order at , 251. Further, adjustments to permitted per
channel charges on account of increased programming costs must be reduced to reflect any
revenues received by the operator from the programmer. 47 C.F.R. § 76.922(d)(2)(vii).



...

SuperStation, and is a partial owner and the operator of SportSouth, a regional sports

network. lBS has announced plans to launch two additional networks, Turner Classic

Movies and CNN-Intemational, the latter of which will provide American viewers' CNN's

international feed (of which 4 newscasts each day will be in Spanish).

Introduction

lBS understands that without a limitation on pass-throughs, a cable system could

institute an artificial price increase on an affiliated program service, pass through that price

increase to consumers, pocket the revenues, and thereby defeat rate regulation.

However, we submit that the risk of an artificial price increase designed to

circumvent rate regulation does not exist where a program service is widely carried by cable

systems not affiliated with the program service, the nonaffiliated cable systems have also

subscribed to the price increase, and the price increase is nondiscriminatory.

Whether the limitation on pass-throughs was intended to apply to broadly distributed

networks is unclear. Section 76.922(d)(2)(vi) provides that a defInition of "affiliated

programmer" for this pUtpOse will be set out in Section 76.901; however, in Section 76.901

the defInition is omitted. Therefore, we respectfully request that the Commission clarify that

the limitation does not apply where at least one third of the subscribers of a program service

are not vertically integrated with the programmer, and where the price increase is applied in

a nondiscriminatory manner.

In addition, we respectfully request the Commission to clarify that the limitations of

Section 76.922(d)(2)(vii) do not apply to revenues received in the ordinary course of business
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by operators as bona fide shareholders in and lenders to cable programming companies. This

section provides that operators must adjust per channel charges "to reflect any revenues

received by the operator from the programmer" (emphasis supplied).

I. The Provision Limiting the Pass-Through of Programming Costs for
Vertically Integrated Programmers Could Effectively Inhibit Such
Programmers From Sustaining Programming Improvements and
Developing New Services

The FCC's limitation on pass-throughs of increases in the cost of programming

obtained from affiliated programmers could impose substantial hardships on affected

programmers. As the FCC itself implicitly acknowledges, limiting the pass-through of

increased programming costs will cramp an affiliated programmers' continued ability to

develop and cable operators' ability to purchase programming. ~I Discriminating against the

broadly distributed "vertically integrated" programmers in reimbursement for programming

costs will impose substantial hardships on affected programmers and their cable system

investors, and introduce an unneeded regulatory bias into the marketplace for programming.

For example, TNT (a service of Turner Broadcasting) and ESPN (a service of Cap

Cities/ABC, Inc.) compete in the marketplace for major sports programming. TNT may be

a "vertically integrated" programmer with Time Warner, Inc. and Telecommunications, Inc.

("TCI") for purposes of this proceeding. Time Warner and TCI have six seats on the TBS

Board of Directors; approval of these six directors is required for major fmancial

transactions, including large programming acquisitions. TNT and ESPN were the fmal

bidders for cable distribution of Major League Baseball games for the contract period from

~/Order at 1251.
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1990-93; the two networks also split the season of the National Football League's Sunday

night cable telecasts, with TNT showing 9 games in the ftrst half of the season (plus 3 pre-

season) and ESPN showing 9 games in the second half of the season (plus 3 pre-season).~1

Consider the position of lBS cable MSO board members in the next head-to-head

competition between ESPN and TNT. If ESPN wins, their cable systems would be able to

fully recover any increased progrnmming costs. If TNT wins, programming cost increases

above inflation would not be recovered. The cable 1BS Directors are placed in a position of

direct conflict with our company's interests on perhaps the most important decisions that lBS

makes -- programming acquisitions. And the same conflicts will arise where TNT competes

for entertainment programming with USA Network, or the new Fox cable network, and

others.

The same incentives will affect the lBS investor companies in their dealings as

customers of lBS and its competitors. In contract negotiations, they will have powerful

incentives to freeze the lBS services in place, while concentrating program improvements in

nonintegrated competitors, where the full cost can be recovered. It is true that investors in

lBS beneftt when the company prospers, but their participation in the net proftt (or increased

asset value) from program acquisition is unlikely to approach their cable systems' share of

the gross cost of the improved programming.

~/The NFL Sunday night cable package was created by the NFL speciftcally for cable
distribution. The package does not reduce the number of professional football games
broadcast over-the-air but provides cable viewers access to games not previously televised
nationally.
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The likely result of discriminating against "vertically integrated networks" is that,

over time, they will be unable to compete with other networks for programming. This is

particularly true since "non-integrated" networks like USA Network, ESPN and the new Fox

cable network -- in addition to bidding freely for "premier" programming such as NFL

games and the Olympics, also can and in all likelihood will offer exclusivity to cable systems

and "discriminate" against delivery systems competing with cable in ways that "vertically

integrated" programmers are no longer allowed to do.

These effects strike at the heart of the 1992 Cable Act. By freezing the ability of

TBS and other "affiliated programmers" to improve programming, this measure would

undermine the paramount policy of increasing diversity in the multichannel video

programming market. ~I At the same time, this limitation would contravene another basic

goal of the 1992 Cable Act -- to allow the public to benefit from the development of

competition among alternate distributors of programming.§/

Congress enacted, and the Commission has implemented, program access provisions

which apply only to affiliated programmers, designed to balance the marketplace and to

assure multichannel competitors access to valuable programming which the viewing public

~/~ 1992 Cable Act, § 2(b)(l) (it is the policy of Congress to promote the availability
to the public of a diversity of views and information through cable television and other video
distribution media).

~/1992 Cable Act, § 19 (purpose of program access provisions is to increase competition
and diversity in the multichannel video programming market).
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· wants to see at fair, non-discriminatory rates. I1 A limitation that hinders affiliated

programmers would upset this balance.

n. The Provision Requiring Adjustments to Per Channel Charges for
Revenues Received by Operators from Programmers Should Exclude Bona
Fide Payments to Operators as Lenders and Providers of Equity

The Cable Act does not prohibit cable operators from investing in or lending to cable

program services.§/ We believe that the Commission will agree that so long as such

practices are allowed as a matter of public policy, it would be inappropriate to include

revenues from repayment of principal and interest, or dividends, or revenues from the sale of

equity interests, within the limitations of Section 76.922(d)(vii) so long as these transactions

are bona fide, and not undertaken for the purpose of evading the FCC's rate regulations. In

particular, such revenues derived from publicly traded companies, such as TBS, should be

presumed bona fide.

I /First Report and Order, Implementation of Sections 12 and 19 of the Cable Television
Consumer Protection and Competition Act of 1992, MM Docket No. 92-265 at 1 21
(released April 30, 1993) (program access requirements were intended to redress the
imbalance of power created by vertical integration and horizontal concentration which would
otherwise limit competition and restrict consumer choice).

§/The Commission does have the authority under Section 11 of the 1992 Cable Act to
change this policy.
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Conclusion

For the foregoing reasons, the Commission should clarify and reconsider its decision

to the extent recommended above, thereby permitting affiliated programming services,

consistent with the 1992 Cable Act, to continue to thrive and expand the programming

choices available to the public.

Respectfully Submitted,

Of Counsel

Bertram W. Carp
Turner Broadcasting System, Inc.
820 First Street, N.E.
Washington, DC 20002
(202) 898-7670

June 21, 1993
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